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July 2, 2015 (Agenda)
Local Agency Formation Commission

105 East Anapamu Street, Room 403
Santa Barbara CA 93101

Consider Budget Trailer Bill 825 regarding Mandatory Water System Consolidations
Dear Members of the Commission:

RECOMMENDATION

It is recommended that the Commission provide direction to staff.
DISCUSSION

On June 10, 2015, CALAFCO issued a Legislative Call for Action on Budget Trailer Bill 825
(BTB 825) regarding mandatory water system consolidations. A CALAFCO Talking Points
paper entitled “Mandatory Water Consolidations Budget Trailer Bill” is attached as Exhibit A.

The Budget Conference Committee passed the budget trailer bill 4-2. The language contained in
Exhibit B is a DRAFT Leg Counsel write-up.

The focus of BTB 825 is now is on Disadvantaged Unincorporated Communities (DUCs). The
bill gives the State Water Resources Control Board (SWRCB) the authority to mandate
consolidations of water systems (public, private, individual wells) and to order the extension of
services as a precursor to a consolidation, all through the Health & Safety Code. Prior to ordering
the action, it requires the SWRCB to, among other things, consult with and fully consider input
from the LAFCO in the affected territory.

Newly added are specific findings the SWRCB must make in order to mandate the action. Of
particular note is that there shall be no pending LAFCO process that would resolve the problem
in a reasonable amount of time. Upon completion of the order and actions, newly added LAFCO-
related requirements include the SWRCB must ensure payment of fees to LAFCO caused by the
SWRCB ordered action, and they must coordinate with the LAFCO and others to facilitate the
change of organization or reorganization. It is not specific as to what the LAFCO is expected to
do.
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While CALAFCO acknowledges that we all want all of our communities to have the most basic
of human rights including the right to clean drinkable water, this is not the process by which to
do that. Basically BTB 825 bypasses the LAFCO process.

Exhibits:

Exhibit A CALAFCO Talking Points Mandatory Water Consolidations Budget Trailer Bill
Exhibit B Draft Legislative Counsel Language

Please contact the LAFCO office should you have any questions.

Sincerely,
PAUL HOOD

Executive Officer
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TALKING POINTS
MANDATORY WATER CONSOLIDATION BUDGET TRAILER BILL

e Grants the State unprecedented unilateral power to take ownership
and operation of a water system from one entity and force it upon
another.

e Provides no guarantee the State will cover the costs involved with
consolidation.

e Completely bypasses existing LAFCO authority in the process of
consolidations and does not take into account existing statute that
deals with consolidations.

e Although framed as a response to the drought, the bill has no sunset
date and is in no way limited to the drought state of emergency.

e Consolidation of essential local services, such as water systems, is a
highly complex endeavor with a multitude of long-lasting health, fiscal
and legal consequences. lll-conceived alterations to this area of law
could exacerbate, rather than resolve, the plight of our communities.

e CALAFCO and all LAFCOs are committed to finding workable solutions
to our communities’ water challenges. This bill is not the right way to
do it, and this process is not the right process.

e This bill has nothing to do with the budget. It is a major, complex
policy change and should be given a full legislative policy review where
stakeholders and experts can present the facts.

e We respectfully ask that you reject this bill and allow CALAFCO and
other stakeholders the opportunity to work with you to find real,
workable solutions.
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An act to add Sections 116680, 116681, 116682, and 116684 to the

Health and Safety Code, relating to drinking water.
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THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

SECTION 1. Section 116680 is added to the Health and Safety Code, to read:

116680. The Legislature finds and declares as follows:

(a) It is the policy of the state to encourage orderly growth and development,
which are essential to the social, fiscal, and economic well-being of the state. The

Legislature recognizes that the logical formation, consolidation, and operation of water

systems is an important factor in promoting orderly development and in balancing that

Il

development against sometimes competing state interests of discouraging urban sprawl,
preserving open space and prime agricultural lands, and efficiently extending other
government services. Therefore, the policy of the state should be effected by the logical
formation, consolidation, and operation of water systems.

(b) The powers set forth in Section 116682 for consolidation of water systems
are consistent with the intent of promoting orderly growth,

SEC. 2. Section 116681 is added to the Health and Safety Code, to read:

116681. The following definitions shall apply to this section and Sections
116682 and 116684:

(a) “Adequate supply” means sufficient water to meet residents’ health and safety
needs.

(b) “Affected residence” means a residence reliant on a water supply that is either
inadequate or unsafe.

(c) “Consistently fails” means a failure to provide an adequate supply of safe

drinking water,
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(d) “Consolidated water system” means the public water system resulting from
the consolidation of a public water system with another public water system, state
small water system, or affected residences not served by a public water system.

(e) “Consolidation” means joining two or more public water systems, state small
water systems, or affected residences not served by a public water system, into a single
public water system. .

(f) “Disadvantaged community” means a disadvantaged community, as defined
in Section 79505.5 of the Water Code, that is in an unincorporated area or is served
by a mutual water company.

(g) “Extension of service” means the provision of service through any physical
or operational infrastructure arrangement other than consolidation.

(h) “Receiving water system” means the public water system that provides service
to a subsumed water system through consolidation or extension of service.

(1) “Safe drinking water” means water that meets all primary and secondary
drinking water standards.

(j) “Subsumed water system” means the public water system, state small water
system, or affected residences not served by a public water system consolidated into
or receiving service from the receiving water system.

SEC. 3. Section 116682 is added to the Health and Safety Code, to read:

116682. (a) Where a public water system, or a state small water system within
a disadvantaged community, consistently fails to provide an adequate supply of safe
drinking water, the State Water Resources Control Board may order consolidation with

a receiving water system as provided in this section and Section 116684. The
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consolidation may be physical or operational. The State Water Resources Control
Board may also order the extension of service to an area that does not have access to
an adequate supply of safe drinking water so long as the extension of service is an
interim extension of service in preparation for consolidation. The State Water Resources
Control Board may set timelines and performance measures to facilitate completion
of consolidation.

(b) Prior to ordering consolidation or extension of service as provided in this
section, the State Water Resources Control Board shall do all of the following:

(1) Encourage voluntary consolidation or extension of service.

(2) Consider other enforcement remedies specified in this article.

(3) Consult with, and fully consider input from, the relevant local agency
formation commission regarding the provision of water service in the affected area,
the recommendations for improving service in a municipal service review, and any
other relevant information.

(4) Consult with, and fully consider input from, the Public Utilities Commission
when the consolidation would involve a water corporation subject to the commission’s
jurisdiction.

(5) Consult with, and fully consider input from, the local government with land
use planning authority over the affected area, particularly regarding any information
in the general plan required by Section 65302.10 of the Government Code.

(6) Notify the potentially receiving water system and the potentially subsumed
water system, if any, and establish a reasonable deadline of no less than six months,

unless a shorter period is justified, for the potentially receiving water system and the
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potentially subsumed water system, if any, to negotiate consolidation or another means
of providing an adequate supply of safe drinking water.

(A) During this period, the State Water Resources Control Board shall provide
technical assistance and work with the potentially receiving water system and the
potentially subsumed water system to develop a financing package that benefits both
the receiving water system and the subsumed water system.

(B) Upon a showing of good cause, the deadline may be extended by the State
Water Resources Control Board at the request of the potentially receiving water system,
potentially subsumed water system, or the local agency formation commission with
jurisdiction over the potentially subsumed water system.

(7) Obtain written consent from any domestic well owner for consolidation or
extension of service. Any affected resident within the consolidation or extended service
area who does not provide written consent shall be ineligible, until the consent is
provided, for any future water-related grant funding from the state other than funding
to mitigate a well failure, disaster, or other emergency.

(8) Hold at least one public meeting at the initiation of this process in a place as
close as feasible to the affected areas. The State Water Resources Control Board shall
make reasonable efforts to provide a 30-day notice of the meeting to the ratepayers,
renters, and property owners to receive water service through service extension or in
the area of the subsumed water system and all affected local government agencies and
drinking water service providers. The meeting shall provide representatives of the

potentially subsumed water system, affected ratepayers, renters, property owners, and
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the potentially receiving water system an opportunity to present testimony. The meeting
shall provide an opportunity for public comment.

(c) Upon expiration of the deadline set by the State Water Resources Control
Board pursuant to paragraph (6) of subdivision (b), the State Water Resources Control
Board shall do the following:

(1) Consult with the potentially receiving water system and the potentially
subsumed water system, if any.

(2) Conduct a public hearing, in a location as close as feasible to the affected
communities,

(A) The State Water Resources Control Board shall make reasonable efforts to
provide a 30-day notice of the hearing to the ratepayers, renters, and property owners
to receive water service through service extension or in the area of the subsumed water
system and to all affected local government agencies and drinking water service
providers.

(B) The hearing shall provide representatives of the potentially subsumed water
system, affected ratepayers, renters, property owners, and the potentially receiving
water system an opportunity to present testimony.

(C) The hearing shall provide an opportunity for public comment.

(d) Prior to mandating consolidation or extension of service, the State Water
Resources Control Board shall find all of the following:

(1) The potentially subsumed water system has consistently failed to provide an

adequate supply of safe drinking water.
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(2) All reasonable efforts to negotiate consolidation or extension of service were
made.

(3) Consolidation of the receiving water system and subsumed water system or
extension of service is appropriate and technically and economically feasible.

(4) There is no pending local agency formation commission process that is likely
to resolve the problem in a reasonable amount of time.

(5) Concerns regarding water rights and water contracts of the subsumed and
receiving water systems have been adequately addressed.

(6) Consolidation or extension of service is the most effective and cost-effective
means to provide an adequate supply of safe drinking water.

(7) The capacity of the proposed interconnection needed to accomplish the
consolidation is limited to serving the current customers of the subsumed water system.

(e) Upon mandating consolidation or extension of service, the State Water
Resources Control Board shall do all of the following:

(1) As necessary and appropriate, make funds available, upon appropriation by
the Legislature, to the receiving water system for the costs of completing the
consolidation or extension of service, including, but not limited to, replacing any
capacity lost as a result of the consolidation or extension of service, providing additional
capacity needed as a result of the consolidation or extension of service, and legal fees.
Funding pursuant to this paragraph is available for the general purpose of providing
financial assistance for the infrastructure needed for the consolidation or extension of
service and does not need to be specific to each individual consolidation project. The

State Water Resources Control Board shall provide appropriate financial assistance
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for the infrastructure needed for the consolidation or extension of service. The State
Water Resources Conirol Board’s existing financial assistance guidelines and policies
shall be the basis for the financial assistance.

(2) Ensure payment of standard local agency formation commission fees caused
by State Water Resources Control Board-ordered consolidation or extension of service.

(3) Adequately compensate the owners of a privately owned subsumed water
system for the fair market value of the system as determined by the Public Utilities
Commission for water corporations subject to the commission’s jurisdiction or the
State Water Resources Control Board for all other water systems.

(4) Coordinate with the appropriate local agency formation commission and
other relevant local agencies to facilitate the change of organization or reorganization.

(f) For the purposes of this section, the consolidated water system shall not
increase charges on existing customers of the receiving water system solely as a
consequence of the consolidation or extension of service unless the customers receive
a corresponding benefit.

(g) Division 3 (commencing with Section 56000) of Title 5 of the Government
Code shall not apply to the consolidation or extension of service required pursuant to
this section.

SEC. 4. Section 116684 is added to the Health and Safety Code, to read:

116684. (a) Liability of a consolidated water system, wholesaler, or any other
agency in the chain of distribution that delivers water to a consolidated water system

shall be limited as described in this section.
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(b) (1) The consolidated water system, wholesaler, or any other agency in the
chain of distribution that delivers water to a consolidated water system, shall not be
held liable for claims by past or existing customers or those who consumed water
provided through the subsumed water system concerning the operation and supply of
water from the subsumed water system during the interim operation period specified
in subdivision (d) for any good faith, reasonable effort using ordinary care to assume
possession of, to operate, or to supply water to the subsumed water system.

(2) The consolidated water system, wholesaler, or any other agency in the chain
of distribution that delivers water to a consolidated water system, shall not be held
liable for claims by past or existing customers or by those who consumed water provided
through the subsumed water system for any injury that occurred prior to the
commencement of the interim operation period specified in subdivision (d).

(¢) (1) The consolidated water system, wholesaler, or any other agency in the
chain of distribution that delivers water to a consolidated water system, shall not be
held liable for claims by past or existing customers or by those who consumed water
provided through the subsumed water system concerning the provision of supplemental
imported water supplies to the subsumed water system during the interim operation
period specified in subdivision (d) for any good faith, reasonable effort using ordinary
care to supply water to the subsumed water system.

(2) The consolidated water system, wholesaler, or any other agency in the chain
of distribution that delivers water to a consolidated water system, shall not be held
liable for claims by past or existing customers or by those who consumed water provided

through the subsumed water system concerning the operation and supply of water from
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the subsumed water system for any injury that occurred prior to the commencement
of the interim operation period specified in subdivision (d).

(3) This subdivision shall only apply if the water supplied by the consolidated
water system through a temporary potable service pipeline to the subsumed water
system meets or exceeds federal and state drinking water quality standards.

(d) (1) The interim operation period shall commence upon the connection of a
temporary potable service pipeline by the consolidated water system to the subsumed
water system, or upon the execution of an agreement between the consolidated water
system, subsumed water system, and any other signatories to provide service to the
customers of the subsumed water system, whichever occurs first.

(2) (A)Except as provided in subparagraph (B), the interim operation period
shall last until permanent replacement facilities are accepted by the consolidated water
system with the concurrence of the State Water Resources Control Board and the
facilities and water supply meet drinking water and water quality standards.

~(B) Upon the showing of good cause, the interim operation period shall be
extended by the State Water Resources Control Board for up to three successive
one-year periods at the request of the consolidated water system.

(3) The acceptance date of permanent replacement facilities shall be publicly
noticed by the consolidated water system.

(e) Subdivision (b) shall only apply if the consolidated water system provides

water to the subsumed water system in accordance with all of the following conditions:
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(1) Water provided by the consolidated water system through a temporary potable
service pipeline to the subsumed water system shall meet or exceed federal and state
drinking water quality standards.

(2) Reasonable water system flow and pressure through a temporary potable
service pipeline shall be maintained during the interim operation period based upon
the condition and integrity of the existing subsumed water system, and any disruptions
to water delivery resulting from construction-related activities associated with the
installation of permanent replacement facilities shall be minimal.

(3) The consolidated water system shall notify fire officials serving the subsumed
water system service area of the condition and firefighting support capabilities of the
subsumed water system and planned improvements with the installation of permanent
replacement facilities thereto. The consolidated water system shall maintain or improve
the condition and firefighting support capabilities of the subsumed water system during
the interim operation period.

(4) Customers of the subsumed water system shall receive written notice upon
any change in possession, control, or operation of the water system.

(f) Nothing in this section shall be construed to do any of the following:

(1) Relieve any water district, water wholesaler, or any other entity from
complying with any provision of federal or state law pertaining to drinking water
quality.

(2) Impair any cause of action by the Attorney General, a district attorney, a city
attorney, or any other public prosecutor, or impair any other action or proceeding

brought by or on behalf of a regulatory agency.

52020300732BILL

1

ARV

EXHIBIT B



06/08/15 07:34 PM
00732 RN 1520203 PAGE 12

(3) Impair any claim alleging the taking of property without compensation within
the meaning of either the Fifth Amendment to the United States Constitution or Section
19 of Article I of the California Constitution.
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LEGISLATIVE COUNSEL’S DIGEST

Bill No.

as introduced,

General Subject: Drinking water: remedies: consolidation or extension of service.

Existing law, the California Safe Drinking Water Act, provides for the operation
of public water systems, and imposes on the State Water Resources Control Board
various responsibilities and duties. Existing law requires the state board to conduct
research, studies, and demonstration projects relating to the provision of a dependable,
safe supply of drinking water, to adopt regulations to implement the California Safe
Drinking Water Act, and to enforce provisions of the federal Safe Drinking Water Act.
Existing law prohibits a person from operating a public water system unless the person
first submits an application to the state board and receives a permit issued by the state
board, as specified.

This bill would authorize the state board to order consolidation with a receiving
water system where a public water system, or a state small water system within a

disadvantaged community, consistently fails to provide an adequate supply of safe
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drinking water. This bill would authorize the state board to order the extension of
service to an area that does not have access to an adequate supply of safe drinking
water so long as the extension of service is an interim extension of service in preparation
for consolidation. The bill would require the state board, prior to mandating
consolidation or extension of service, to conduct an initial public meeting and a public
hearing and to make specified findings. The bill would limit the liability of a
consolidated water system, wholesaler, or any other agency in the chain of distribution
that delivers water to a consolidated water system, as specified.

Vote: majority. Appropriation: no. Fiscal committee: yes. State-mandated local

program: no.
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